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A. IDENTITY OF PETITIONER

Christopher Slipko, petitioner here and appellant
below, appeals from the court’s sentencing for a crime
committed when he was 15 years old. He asks this
Court to accept review of the Court of Appeals decision
1ssued on October 10, 2023, pursuant to RAP 13.3 and
RAP 13.4(b)(1),(3)&(4). The opinion is attached.

B. ISSUES PRESENTED FOR REVIEW

1. The Eighth Amendment and art. I, § 14 require
a sentencing court to carefully consider the child’s
attributes of youth when sentencing them in adult
court. Here, the trial court agreed that 15-year-old
Christopher’s youth entitled him to an exceptional
sentence below the adult standard range. But instead
of considering mitigating factors as they pertained to
Christopher, the trial court made sweeping, tangential

observations about social problems, hypothesized a set



of worst-case scenarios, and sought to make an
example of Christopher in imposing a sentence twice
the length of the State’s agreed recommendation. This
Court should accept review of the court’s sentence that
improperly considered Christopher’s youth and trauma
as a symptom of larger social ills to make an example
of him, contrary to Houston-Sconiers™ individualized
sentencing guarantee. RAP 13.4(b)(3)&(4).

2. Houston-Sconiers gave sentencing courts broad
discretion to sentence children tried as adults. As in
Christopher’s case, this broad discretion has resulted
in widely disparate, inconsistent sentences that are
frequently tethered to the Sentencing Reform Act’s
(SRA) standard ranges rather than the fundamental

constitutional principle that “children are different.”

1 State v. Houston-Sconiers, 188 Wn.2d 1, 391 P.3d 409
(2017).



This Court should accept review and guide lower
courts in the exercise of this otherwise unfettered
discretion. A child’s constitutional right to be sentenced
commensurate with the reduced culpability of a child
should require courts to presumptively apply the
Juvenile Justice Act (JJA) sentencing ranges when
sentencing children whose crimes are mitigated by
youth. RAP 13.4(b)(3)&(4).

C. STATEMENT OF THE CASE

1. Christopher grew up in poverty, without a
consistent parent, surrounded by violence. At
age of 15, he was involved in a shooting where

another child died.

Christopher’s parents immigrated to the United
States, where he and his two siblings were born. CP 99.
Christopher’s father physically abused him, his
mother, and his siblings. CP 100, 295. Christopher’s
father was particularly abusive towards Christopher,

who he believed was not his biological child. CP 106,



295. His father’s anger was fueled by drug and alcohol
abuse. CP 100. His father beat the children with a belt
for minor things, and they were often covered in
bruises and welts. Id.

After years of 9-1-1 calls, the family obtained
several protection orders against Christopher’s abusive
father. CP 100, 101-02. When Christopher was 6 or 7
years old, his father abandoned the family, and they
became homeless. CP 101, 295.

Christopher’s family lived in hotels and moved
from place to place. CP 101, 102. Between the ages of 5
and 15, Christopher and his family moved nine times,
and he switched schools about six times. CP 102, 296.

When Christopher was about 9 years old, his
family moved into subsidized housing in the poorest
and most violent neighborhood in South Tacoma. CP

103, 296. Gang activity surrounded their home. CP



103. Gang members harassed Christopher and his
younger brother, Iliya. CP 104. Christopher was forced
to adapt: He “had to fight just to play outside,” and
“had to take on a different persona.” CP 101.
Christopher and his siblings had to “raise|]
themselves in a terrible neighborhood.” CP 106. His
mother worked evenings, and the children were left to
care for themselves. CP 100. They did not have any
other relatives supporting them. CP 99, 105.
Christopher’s older sister cared for her younger
brothers, but under her supervision, Christopher’s
school attendance faltered. CP 100, 105. His sister also
stopped going to school, soon became pregnant, and
was unable to help her younger brothers. CP 101, 107.
Surrounded by negative influences, Christopher
followed older kids in the neighborhood. CP 296, 297.

Most of his peers affiliated with gangs, had guns, and



used drugs. CP 297. Christopher was only 13 the first
time someone pulled a gun on him. CP 106. He began
experimenting with drugs and alcohol in an effort to
“feel better” because he was “really sad.” CP 298.

By the time he was 15 years old, Christopher had
been threatened, assaulted, shot at, and stabbed. CP
106, 298, 302. Because of the constant threat of
violence, Christopher obtained a gun to protect himself.
CP 298. He knew it was wrong, but he did not want to
die. CP 298.

Christopher believed another boy, Shane
Kolowitz, had stolen money from him. CP 3. To get him
back, Christopher and a group of boys? decided to sell
fake drugs to Shane. CP3. Shane drove to the agreed

meeting spot with two other youths in the car. CP 3.

2 There were at least four boys involved, though it does
not appear from the record the police identified any
other boys aside from Christopher and his brother. CP
2, 4.



Shane carried a gun with him. CP 3. Christopher and
another boy approached the car, and they completed
the exchange. CP 2.

What happened next is unclear, but at some
point, both Shane and Christopher reached for their
guns. CP 2, 3. Christopher tried to grab Shane’s gun.
CP 3. They struggled briefly before Shane suddenly
sped off, dragging Christopher along outside the car.
CP 3-4. Christopher let go and shot at the car two or
three times as it drove away but did not hit the car. CP
4. Another boy 1n the group also fired multiple rounds
but did not hit the car. CP 4.

As Shane drove away, he turned the corner, saw
another group of boys, and pointed his gun at them. CP
2, 3. @ne of those boys was Iliya, Christopher’s brother,
who reacted by firing multiple shots at the moving car.

CP 4. Shane was hit by one of those bullets. CP 2.



Neither of the two passengers were injured, but Shane
tragically died. CP 4.
2. Christopher pleads guilty and presenis
mitigaiing evidence detailing his traumetic

childhood and the circumstances that impect
his decision meking.

Christopher did not shoot the bullet that killed
Shane, but he pled guilty to one count of murder in the
first degree and two counts of assault in the first
degree, all with firearm enhancements. CP 18-29. He
had no criminal history. CP 19. As part of the plea
agreement, Christopher agreed to have his case
declined to adult court, where he faced an adult
standard range sentence of 606-746 months. CP 55.

Christopher presented the court with mitigation
evidence detailing his violent and traumatic
upbringing and how his environment influenced his
decision making. The reports explained Christopher

was “the victim of physical abuse, psychological and



emotional abuse, parental neglect, community violence,
witnessing domestic violence, witnessing a suicide, and
attempting suicide,” all before the age of 16. CP 302.
They also explained Christopher was “raised in a very
high-crime area” surrounded by daily gang activity and
violence. CP 302, 303. Because of the constant threat of
violence, Christopher was constantly “on the lookout
for danger.” CP 303.

The reports also explained Christopher was
“quite emotionally labile” and “impressionable.” CP
300, 305. He had no parental guidance or positive role
models, so he followed older, gang-affiliated peers. CP
109, 297. His decision making was “skewed” because of
his surroundings, resulting in his “limited future
perspective” and giving “little or no consideration” to

the consequences of his actions. CP 305.



In addition, the reports detailed that
“Christopher’s immaturity combined with daily
frustration, anger and overwhelming depression” led
him to self-medicate with drugs. CP 109. His drug use
resulted 1n “particularly poor judgment” and “other
acting-out behaviors.” CP 300. He exhibited
“significant symptoms” of PT'SD. CP 303.

The evaluators also concluded Christopher was
highly amenable to rehabilitation. CP 110, 305-06. The
psychologist was particularly struck by Christopher’s
honesty and vulnerability throughout the evaluation.
CP 299. Christopher spoke candidly and acknowledged
the problems in his life and his need for help: He
demonstrated “a positive attitude towards the
possibility of personal change, the value of therapy,
and the importance of personal responsibility.” CP 302.

He recognized the importance of a positive role model.

10



CP 110. The psychologist reported Christopher
demonstrated “high amenability” across all areas. CP
305-06.

3. The court imposes a sentence twice as long as

the State’s recommendation to “send a message”
to future defendants.

Christopher and the prosecutor reached a
carefully crafted sentencing recommendation that
would incarcerate Christopher until his twenty-fifth
birthday. CP 22, 55; RP 12-133. In arriving at this
agreed recommendation, the prosecutor reviewed
Christopher’s detention records, his school records, and
his psychological evaluation. RP 8-9 (declination
hearing). The prosecutor even spoke with Christopher’s

middle school principal who was very familiar with

3 This references the transcript for the sentencing
hearing, dated November 23, 2021, under cause
number 21-1-03376-6.

11



him, his high school principal, and the elected
prosecutor before recommending this sentence. Id.

The judge acknowledged he was required to
consider the mitigating qualities of youth and had
complete discretion to impose any sentence. RP 36-37.
But the judge also expressed his frustration with the
law regarding juvenile sentencing: “I used to know
what the law 1s, but thanks to our Court of Appeals
and our Supreme Court, they keep changing the law on
pretty much an every couple-of-month basis.” RP 35.
The sentencing judge complained about multiple cases
the appellate courts remanded for resentencing,
including some of his own. RP 35-36.

The court briefly reviewed the tragic
circumstances of Christopher’s short life—not to
analyze how they mitigated his culpability, but to

make an example of Christopher and his family’s

12



struggles. RP 34. The judge lamented that “[slixteen-
year-olds shouldn’t be running around the streets with
guns. Seventeen-year-olds shouldn’'t be running around
the streets with guns.” RP 34. The court’s frustration
with guns failed to account for how daily gang violence
“skewed” young Christopher’s decision making and left
him little choice but to arm himself to stay alive. CP
298.

The court generally opined on the harms of illicit
substances, domestic violence, and the lack of family
support for children like Christopher, but not how
these deprivations specifically impacted Christopher’s
conduct. RP 34-37.

The judge 1ignored the carefully crafted sentence
recommendation because the court did not want to
send the “wrong message” to society and future

offenders who might appear in his court for sentencing.

13



RP 40. Rather than find Christopher was
presumptively entitled to the juvenile sentence the
parties’ recommended, the court noted the very lengthy
SRA sentence Christopher faced “if he were to be
sentenced as a straight-up adult offender.” RP 38.

®n appeal, Christopher argued the sentencing
court’s desire to make an example of him undercut its
obligation to consider the mitigating qualities of youth
as they applied to him. @p. at 2. Christopher also
argued the sentencing court erred by presumptively
considering the adult Sentencing Reform Act in
rejecting the carefully crafted, agreed-upon sentence
that would have meaningfully accounted for
Christopher’s youth by imprisoning him up to age 25,
the maximum permitted for juvenile offenders.

But the Court of Appeals affirmed. Though

Christopher objected to the court’s broad, sweeping

14



consideration of larger social problems over which
Christopher had no control, the Court of Appeals
mischaracterized his complaint as mere disagreement
with the court’s decision, not the manner in which the
court exercised its discretion. @p. at 16-17.

The Court of Appeals also rejected Christopher’s
contention that the sentencing court’s discretion should
be tethered to the sentencing ranges the legislature
adopted for children when it finds a child’s crime 1s
mitigated by youth. The Court of Appeals endorsed the
“absolute discretion” that Houston-Sconiers bestowed
upon sentencing courts, regardless of the wildly
disparate, unpredictable outcomes for children like
Christopher who face a range of zero, up to “the
otherwise applicable SRA ranges and/or sentencing

enhancements” designed for adult offenders. @p. at 18.

15



D. ARGUMENT WHY REVIEW SHOULD BE
GRANTED

1. The sentencing court violated the
constitutional guarantee of individualized
sentencing for children tried as adults.
This Court should accept review because the
sentencing court failed to follow this Court’s directive
to meaningfully consider the Miller factors when
sentencing children in adult court. Instead the court
1mposed twice the recommended sentence in order to
make an example of 15-year-old Christopher, depriving
him of the individualized sentencing required by the
Eighth Amendment and article I, section 14. RAP
13.4(b)(1),(3),(4).

Children are “constitutionally different from
adults for sentencing purposes” because they have
“diminished culpability and greater prospects for

reform.” Miller v. Alabama, 567 U.S. 460, 471, 132 S.

Ct. 2455, 183 L. Ed 2d 407 (2012); accord State v.

16



Houston-Sconiers, 188 Wn.2d 1, 18-19, 391 P.3d 409
(2017). The “distinctive attributes of youth diminish
the penological justifications” for harsh, adult-range
sentences. Miller, 567 U.S. at 472.

A child 1s less culpable than an adult because of
the “fundamental differences” between a child’s brain
and a fully-formed adult’s brain. Id. at 471-74. The
decisions a child makes and their conduct are driven by
immaturity, which “lead to recklessness, impulsivity,
and heedless risk-taking.” Id. at 471 (quotations and
citations omitted). Because of their immaturity, a child
1s unable “to appreciate risks and consequences” of
their actions. Id. at 477.

Because of the developmental differences between
a child and a fully-formed adult, the Constitution
“requires courts to consider the mitigating

circumstances of youth when sentencing juveniles

17



adjudicated as adults.” In re Pers. Restraint of
Domingo-Cornelio, 196 Wn.2d 255, 259, 474 P.3d 524
(2020). In addition, courts “must have absolute
discretion to impose anything less than the standard
adult sentence based on youth.” Id. “[I]n order to
protect juveniles who lack adult culpability from
disproportionate punishment, the sentencing court is
not bound by the “SRA range or enhancements.” Id. at
265.

Courts are mandated to meaningfully consider
specific mitigating factors related to youth when
sentencing a child. Houston-Sconiers, 188 Wn.2d at 18-
19. The mitigating factors the court must consider are:
(1) the child’s age and “its hallmark features,”
including “immaturity, impetuosity, and failure to
appreciate risks and consequences”; (2) the child’s

family, home, and surrounding environment; (3) the

18



child’s level of participation in the crime; (4) how
familial and peer pressures affected the child; (5) the
child’s inability to resist government pressure and
assist in his defense; and (6) the child’s potential for
rehabilitation. Miller, 567 U.S. at 477-78; accord
Houston-Sconiers, 188 Wn.2d at 23.

The sentencing court must meaningfully consider
the particular circumstances of the individual child in
all cases, even where a child 1s in adult court for a
serious offense. Houston-Sconiers, 188 Wn.2d at 18, 20.
This individualized inquiry turns on the “relevant
mitigation evidence bearing on the circumstances of
the offense and the culpability of the offender.” Staie v.
Delbosque, 195 Wn.2d 106, 121, 456 P.3d 806 (2020).

When determining the appropriate sentence for a
child, the court must “thoroughly explain its reasoning,

specifically considering the differences between

19



juveniles and adults 1dentified by the Miller Court and
how those differences apply to the case presented.”
Sieaie v. Ramos, 187 Wn.2d 420, 444, 387 P.3d 650
(2017). A complete and detailed record of each factor as
it pertains to the individual child “ensure[s] that the
relevant considerations have been made.” Id.

Here, the court did not fulfill the requirements of
Houston-Sconiers because it did not meeaningfully
examine each of the mitigating factors of Christopher’s
youth. The court never once mentioned Christopher’s
age during sentencing. The Court of Appeals cited to
the court’s generic finding that Christopher’s
immaturity, “vulnerability to peer pressure,” inability
to foresee the consequences of his actions,” “self-
regulation deficits,” and “poor impulse control”
warranted an exceptional sentence. @p. at 15. But a

meaningful inquiry into the “hallmark features” of

20



Christopher’s youth required the Court to consider how
a fifteen-year-old’s involvement in a terrible incident
might be explained by immaturity. It did not.

The court began its ruling by recognizing
Christopher was subjected to domestic violence from a
young age: “Christopher was the victim of a lot of
violence in this family. He was the victim of himself
being abused and witnessing abuse.” RP 37.

But rather than examining how domestic violence
impacted Christopher, the judge introduced his beliefs
about how domestic violence generally affects children:

And the impact of domestic violence on young

children 1s significant. It does alter their

brain chemistry. It sets them up for future
drug use. It sets them up for school failure.

It sets them wup to becoming victims
themselves and/or perpetrators of crime.

RP 37.
The judge then broadly expressed his views on

several topics, rather than examining the facts of

21



Christopher’s case. First, instead of considering how
Christopher’s trauma and mental health resulted in
self-medication with drugs, the judge talked
generically about drugs:
People talk about drug use, and that there is
a drug system that’s being a victimless
crime; that drugs should be legalized because
there are not real victims when we talk about

drugs. This 1s a prime example of how drugs
lead to terrible consequences.

RP 34.

Then, rather than consider the violence that
surrounded fifteen-year-old Christopher, the judge
spoke broadly about guns: “Sixteen-year-olds shouldn’t
be running around the streets with guns. Seventeen-
year-olds shouldn’t be running around the streets with
oguns.” RP 34.

Next, the judge shared his opinions on parental
responsibilities, rather than the specific struggles of

Christopher’s family and his single mother’s limited

22



options, opining: “As parents, we need to do better, and
as difficult as it be [sic] to police your child, you need to
be policing your child from both sides.” RP 34. He
acknowledged “[sJome families are ill-equipped to do
that,” but ultimately blamed parents: “if you're not
knowing where your child is by ten o’clock at night,
youre failing as a parent.” RP 35. “It’s a full-time job
being a parent, but if you don’t keep up your end of it,
tragic things happen, and tragedy occurred here.” RP
35.

The sentencing judge also discussed his personal
experience speaking with children who were
incarcerated. RP 37. He believed many young offenders
blamed themselves and regret not prioritizing their
education: “[T]he number one common theme for every
one of them 1s I should have done better in school. If I

had gone to school, gone to my classes, I wouldn’t be

23



here today.” RP 37. The judge also stated he believed
many young offenders blamed their circumstances on
not having a father figure: “If | had a dad 1n my life, it
would have made all the difference.” RP 37.

Without any discussion of Christopher’s
circumstances, the judge concluded “there are
substantial and compelling reasons to grant an
exceptional sentence downward” based on youth. RP
38. But instead of focusing on youth, the judge focused
on the crime and the adult sentence Christopher faced:

I can’t ignore that there was a murder that

was committed here. I can’t ignore the fact

that two people were shot at. And if he were

to be sentenced as a straight-up adult

offender, he would be looking at 360 months

roughly plus the two consecutive counts of

another 180 months with 15 years of flat
time for the firearm enhancements.

RP 38.
The judge refused to impose the State’s

recommended sentence, imagining a hypothetical, far

24



more serious offense in which more people could have
died: “I can’t ignore the fact that Shane lost his life,
and two other people were shot at and could have been
killed, and the baby* could have been a victim of this as
well.” RP 39.

The judge continued, explaining he believed the
recommended sentence was too short and would send
the “wrong message”:

[Flor a . . . first degree murder conviction

along with the assault in the first-degree

conviction, sending a message that a nine-
year sentence i1s appropriate is the wrong
message. I just can’t do that to other people

out there and other people that I will

sentence in the future for similar type

behaviors.
RP 39-40.
The court imposed 216 months. RP 39. This was

an exceptional sentence below the adult standard

4 One of the other teens in Shane’s car was pregnant at
the time. RP 20. Neither of them was injured.

25



range, but twice the State’s recommended sentence. It
means Christopher will be incarcerated in an adult
facility, which undercuts the rehabilitative goals of
juvenile detention.

Houston-Sconiers required the court to
meaningfully examine Christopher’s family, home, and
environment. The court never discussed how these
forces—outside of Christopher’s control—diminished
his capacity or mitigated his culpability for what
occurred.

And despite this Court’s mandate to consider
Christopher’s potential for rehabilitation, the court
completely skipped over that facet of sentencing. The
psychological evaluation clearly relayed Christopher’s
potential. He was transparent during the evaluation;
acknowledged that he needed help; and expressed

positivity about taking responsibility, seeking therapy,

26



and dealing with the challenges in his life. CP 110, 299,
302, 305-06. But the court nowhere accounted for this.
Instead, it recommended that Christopher avail
himself of educational opportunities in prison. RP 40.

This Court should accept review of the court’s
sentence that failed to adhere to the individualized
sentencing requirements of Houston-Sconiers and
imposed an unlawful sentence on a child in violation of
the Eighth Amendment and article I § 14.

2. In light of disparities across the State, this
Court should accept review to ensure lower
courts sentence children commensurate
with their reduced culpability.

In violation of the state and federal prohibitions
on cruel and unusual punishment, the sentencing court
erred in not presumptively sentencing Christopher
commensurate with the culpability of a 15-year-child

after the court determined his offense was mitigated by

youth.

27



The Eighth Amendment requires courts consider
the mitigating qualities of youth when sentencing
children declined for prosecution in adult court.
Houston-Sconiers, 188 Wn.2d at 8, 20-21. Though
Houston-Sconiers requires a trial court to consider the
Miller factors in determining whether an exceptional
sentence 1s required, neither Miller nor Housion-
Sconiers instructs the court on what standard to use or
what presumption applies once it finds the crime is
mitigated by youth. See Sitate v. Ramos, 187 Wn.2d
420, 445, 387 P.3d 650 (2017).

Sentencing courts across the State struggle to
consistently apply Houston-Sconiers. Sentencing data
demonstrates that children charged with 1dentical
counts receive a sentence that varies based on the
jurisdiction where they are charged and the specific

judge applying Houston-Sconiers.

28



A query of data on the American Equity & Justice
Group’s dashboard is illustrative. See
http://americanequity.org/dashboard.html.> Between
2018 and 2020, three children were sentenced for

Murder 2¢ in Washington State. In each of these cases,

5 In the screenshot below, 100% represents the top end
of the adult standard range. A 0% represents a
sentence at or below the low end of the adult standard
range. Of the 3 cases, 2 sentences were well within the
adult standard range. Only 1 case was below the adult
standard range.

Avg Sentence Range % by Coumy

PRI

6 There was no available data for Murder 1 convictions
in the AEJG database. However, a specific charge does
not need to be used to demonstrate that judges

29



the court would have been required to apply the
Houston-Sconiers factors. Yet, the sentencing outcomes
vary drastically. Id.

The same trend is true for assault? convictions.
Id. According to the AEJG data, of the 11 assaults
committed by a child from 2018-2020, 5 occurred in
Lewis County. Id. Only 1 of those sentences fell below
the adult standard range. Id. And 2 of those
convictions appear to have resulted in exceptional
sentences above the adult standard range.8 Id.

Judges applying Houston-Sconiers have vast
discretion that produces drastically different outcomes

from court to court. But a constitutional guarantee

continue to impose adult range sentences on children
even after Houston-Sconiers.

7“Assault” includes Assault 1, Assault 3, Custodial
Assault, Prison Riot, Unlawful Possession of a Firearm
1, and Unlawful Possession of a Firearm 2. There is no
data for other assaultative crimes in the AEJG
database for that age and date range.

8 Cause numbers 18-1-00816-1 and 18-1-00201-4.

30



should not change from county to county or judge to
judge. The protections afforeded children under Article
I, section 14 and the Eighth Amendment demand more.

The Eighth Amendment “categorically” bars
certain sentencing practices for a particular class of
offenders, “based on mismatches between the
culpability of [the] class of offenders and the severity of
[the] penalty.” Miller, 567 U.S. at 470. In deciding
whether a given punishment is disproportional for a
class of offenders, the Court asks whether a national
consensus exists against the sentencing practice,
looking at “objective indicia,” including legislative
enactments. Graham v. Floride, 560 U.S. 48, 62, 130 S.
Ct. 2011, 176 L. Ed. 2d 825 (2010).

The court must also exercise its independent
judgment, considering “the culpability of the offenders

at 1ssue in light of their crimes and characteristics,

31



along with the severity of the punishment in question.”
Id. at 67. This includes inquiry into whether the
challenged sentencing practice serves legitimate
penological goals. Id.

The presumption that children should not be
sentenced as “miniature adults,” Miller, 567 U.S. at
482, is consistent with others areas of law that
presumptively treat children as children until the
State meets it burden to prove otherwise. In transfer
hearings, the burden “is on the government to establish
that transfer to adult status i1s warranted, since there
1s a presumption in favor of juvenile adjudication.”
United States v. Nelson, 68 F.3d 583, 588 (2d Cir.
1995); State v. Massey, 60 Wn. App. 131, 137, 803 P.2d
340 (1990). Children between the age of eight and 12
years old are presumed to be incapable of committing

crimes. RCW 9A.04.050.

32



The same presumption should apply here, where
the sentencing court found that Christopher was
entitled to an exceptional sentence. Instead, the court
used the SRA’s standard range to guide its discretion,
remarking, “if he were to be sentenced a straight-up
adult offender, he would be looking at 360 months
roughly plus the two consecutive counts of another 180
months with 15 years of flat time for the firearm
enhancements.” RP 38.

But the SRA ranges do not account for the
diminished culpability and amenability to
rehabilitation of children like the JJA does; thus the
SRA should not be the presumptive starting point for
the court to sentence a child.

Indeed, the goals of the two sentencing schemes
could not be more distinct. Where the JJA presumes

careful consideration of the child’s very specific
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circumstances, imposing punishment commensurate
with the child’s specific culpability, the SRA seeks
proportionality with other offenders, taking into
account the offender’s prior criminal history and the
seriousness of the offense. RCW 13.40.010(2)(a)-(1);
RCW 9.94A.010(1)-(7). The SRA does not contemplate
preparing a person for reentry through treatment and
rehabilitation as the JJA does—rather it seeks to
conserve financial resources. Id.

This court should guide the discretion of lower
courts by providing a common starting point. Miller’s
core principle—that children are different—should
inform where that starting point is. When the
defendant is a child, starting from the adult standard
range undermines Miller’s holding. Instead, to treat
children “differently,” courts should treat children like

children—they should start from the Juvenile Justice
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Act’s baseline. Only then will the constitutional
guarantee of meaningful consideration be achieved.

To ensure the constitutional right of children in
this State, this Court must grant review to guide the
discretion of lower courts under RAP 13.4(b)(1),(3)&(4).

E. CONCLUSION

Houston-Sconiers required the sentencing court
to give meaningful consideration to the mitigating
aspects of Christopher’s youth and how this reduced
his culpability. It did not.

Unfortunately, other courts in Washington
continue to sentence children as “miniature adults” by
considering the SRA’s adult standard ranges even
when imposing an exceptional sentence based on
youth. To correct this problem, this Court should
accept review and guide the discretion of lower courts

to ensure children are sentenced commensurate with
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their reduced culpability. RAP 13.4(b)(1),(3),4).
In compliance with RAP 18.17, this petition
contains 4,430 words.
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PRICE, J. — Christopher Slipko pleaded guilty to one count of first degree murder and two
counts of first degree assault for crimes he committed when he was 15 years old. The parties made
a joint recommendation for an exceptional mitigated sentence based on the mitigating qualities of
Slipko’s youth. The sentencing court decided that an exceptional mitigated sentence was
appropriate, but imposed a greater sentence than the joint recommendation.

Slipko appeals his sentence. He argues that (1) the sentencing court failed to meaningfully
consider the mitigating qualities of youth as they applied to him, (2) the sentencing court erred by
presumptively applying the adult Sentencing Reform Act of 1981 (SRA)! standards, (3) the case
should be remanded to a different sentencing court judge, (4) the judgment and sentence
erroneously included discretionary supervision fees, the victim penalty assessment (VPA), and the

DNA collection fee, and (5) remand is necessary to correct a scrivener’s error in the judgment.

I'Ch. 9.94A RCW.
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We affirm the trial court’s exceptional sentence. However, we remand to the superior court
to strike discretionary supervision fees, the DNA collection fee, and correct a scrivener’s error in
the judgment and sentence. We also remand for the superior court to determine Slipko’s indigency
and, following this determination, reconsider the imposition of the VPA.

FACTS
I. BACKGROUND

In January 2021, Slipko agreed with two friends and his younger brother to rob S.K., an
acquaintance of Slipko’s.2 The group lured S.K. to Slipko’s apartment complex purportedly to
buy drugs from Slipko. S.K.’s cousin, J.P., and S.K.’s pregnant girlfriend, J.R., were in S.K.’s car.
After S.K. paid Slipko for the drugs, Slipko pulled out a gun and pointed it directly at S.K., and
said, “Give me all your sh[*]t!” Clerk’s Papers (CP) at 317. S.K. accelerated away. As S.K.
drove away, both Slipko and one of his friends fired shots at the fleeing car. As S.K.’s car turned
the corner away from the apartment complex, two others in the group, including Slipko’s younger
brother, opened fire at S.K.’s fleeing car. A bullet fired by Slipko’s brother struck S.K. in the
neck. S.K. died from his injuries eight days later.

Slipko was charged in juvenile court with first and second degree murder, three counts of
first degree assault, conspiracy to commit first degree robbery, and second degree unlawful

possession of a firearm.

2 The crimes were committed about two weeks before Slipko’s 16th birthday.
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II. SLIPKO’S PSYCHOLOGICAL EVALUATION AND MITIGATION PACKAGE

Slipko received a forensic psychological evaluation by Dr. Brent Oneal to evaluate mental
functioning and psychological factors relevant for consideration in declination proceedings. The
evaluation described Slipko’s family, academic, social, criminal, and substance abuse history. It
stated that Slipko was physically abused by his biological father and he regularly observed his
father abuse his mother. His father used drugs and alcohol and left the home when Slipko was
young. Additionally, Slipko was raised by a single mother who did not provide discipline, his
family grew up in poverty in a high-crime area, and Slipko struggled academically in school.

According to the psychologist, Slipko acknowledged needing help to address his problems,
demonstrated a positive attitude toward personal change, and recognized the value of therapy and
personal responsibility. But the psychologist also stated in his evaluation that Slipko’s aggressive
behaviors could pose a problem for treatment. The psychologist opined that Slipko metthe criteria
for post-traumatic stress disorder (PTSD), major depressive disorder, conduct disorder, and
polysubstance use disorder based on his reported history and behaviors. The psychologist
concluded that Slipko posed a “moderate-to-high risk of future violence, based on moderate violent
and aggressive tendencies, high level of planned and extensive criminality, [and] high level of
callous-unemotional traits,” but that there were “good prospects of rehabilitation” for him in the
Juvenile justice system given his high level of motivation and amenability for treatment. CP at
308, 3160.

Slipko’s counsel also prepared a mitigation package that included information about
Slipko’s background. The package suggested that Slipko’s academic struggles as a child may have

been, in large part, due to a language barrier. Slipko’s family immigrated to the United States
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from Ukraine before he was born and spoke Russian in the household. Slipko reported that he
began using marijuana on a daily basis starting at the age of 10 and abused other substances like
acid, alcohol, “Molly,” and cocaine. CP at 298. Slipko said he was always high when he
committed crimes.
ITI. DECLINATION HEARING

On November 23, 2021, the parties appeared before the juvenile court for a declination
hearing to determine whether juvenile court authority should be retained. The parties presented a
written stipulation and agreement in which Slipko waived his right to a contested decline hearing,
stipulated to facts regarding his role in the commission of the crime, and requested transfer of his
case to adult court. The agreement also showed that Slipko agreed to plead guilty in adult court to
one count of first degree murder and two counts of first degree assault, all with firearm sentencing
enhancements. In return, the State agreed to a joint sentencing recommendation whereby, if
accepted by the sentencing court, Slipko would be released on his 25th birthday. The joint
recommendation amounted to nine years of confinement, plus an additional three years of
community custody. Slipko acknowledged that the court was not bound by the parties’ sentencing
recommendation and could impose the maximum sentence authorized by law.

The juvenile court heard from both parties about the propriety of declining Slipko from
juvenile court to adult court. The State noted that decline would offer a greater period of time to

rehabilitate Slipko than the Juvenile Justice Act (JJA)? would allow, stating that “there is some

3 Ch. 13.40 RCW.
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hope and optimism that he can be rehabilitated[] and that he can turn things around.” Verbatim
Rep. of Proc. (VRP) (Nov. 23, 2021) (declination hearing) at 17.

The juvenile court said that it reviewed a copy of the stipulation and Slipko’s mitigation
package, which included the psychological evaluation. Following its review of the materials, the
Juvenile court commented:

Looking at these, and in particular I was struck by the psychological evaluation, the

psychologist pointed out . . . . a number of very significant things, and they’re also
pointed out here in the stipulation.

One ofthem is sort of the level of autonomy that [Slipko] was operating under when
this offense was happening. Basically, he was not involved actively in school, a lot
of absentees. He wasn’t following the rules at home. Basically, kind of living the
rule[s] of the street. He was involved in adult activities. Not necessarily committed
by adults but involved other individuals that were olderthan him that were involved
in gun-related offenses, robberies, drug-related offenses. All of that showing a
significant level of adult criminal-type behaviors.

That’s significantly a concern because if you consider a juvenile and what’s
believed to be the adolescent brain development where a juvenile’s brain doesn’t
fully develop they say until between the ages of 23 and 25, if you keep a person
involved in those kind[s] of activities in the juvenile system, and they get released
at age 21, they haven’t matured. They haven’t really developed the kind of skills
that would be appropriate to help them be able to survive in the adult world after
that.
VRP (declination hearing) at 25-27. Ultimately, the juvenile court concluded that adult jurisdiction
was in the best interests of both Slipko and the public, and Slipko was declined to adult court.
IV. GUILTY PLEA, VICTIM IMPACT STATEMENTS, AND JOINT RECOMMENDATION
Later the same day, the case proceeded with plea and sentencing in adult court before the
same judge. Slipko pleaded guilty to one count of first degree murder and two counts of first

degree assault, all with firearm sentencing enhancements. Prior to accepting the plea, the

sentencing court reconfirmed with Slipko that although the parties would be presenting a joint
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recommendation, he understood the sentencing court was not bound by the parties’
recommendation. The sentencing court also confirmed with Slipko the standard range for each
count, which amounted to a total standard range of 606 to 742 months with enhancements.
Following its colloquy with Slipko, the sentencing court accepted his guilty plea.

The sentencing court next heard testimony from S.K.’s family. The family did not support
the joint sentencing recommendation. S.K.’s mother told the sentencing court,

The plea that is being offered to you, [Slipko], today makes me sick. Our state is
failing those who walk in our shoes, the victims. . . .

[Slipko] is being offered nine years until he’s 25 until his brain reaches adult
maturity. So[,] [Slipko] will spend only his immature years of his life in juvenile
detention. Then as soon as he reaches the mature age, the age they are saying that
your brain is fully developed to understand right from wrong and the severity of the
crimes committed, he’s just going to be released. How is that going to rehabilitate
anyone?

Here all of us are struggling every day with broken hearts, serious mental health
issues, PTSD, anxiety, depression, et cetera, because our loved one was murdered,
and our state is so worried about the offenders and their comfort and their needs
and rehabilitating them. [ won’t say that part. Where is our comfort? When does
someone address our needs? Where’s our rehabilitation? We are being treated as
though we committed the crimes. Open your eyes, people. See things from our
shoes. You’re failing all of us.

This is sickening and very sad. [ get very angry and emotional about all of this.
Say 1t? You motherf[*]ckers murdered my son, and just like every other time
before you guys found yourself in trouble, you are being forced to suffer the
consequences. Just please listen to what I’'m saying and don’t allow these boys to
get away with murder. Hand them a punishment that makes an impact on them,
and maybe then less people will have to walk in our shoes. . . .
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VRP (Nov. 23, 2021) (guilty plea and sentencing) at 17-19. After the family’s statements
concluded, Slipko’s counsel requested that the sentencing court accept the parties’ joint
recommendation that would release Slipko on his 25th birthday, specifically pointing to his youth:

He’s 15 at the time this offense occurs. The [c]ourt, in reviewing that, will find
he’s an immigrant with a single mother who was left to his own devices. He was
subject to everything around him at the time. He wasn’t going to school, and |
understand that cuts both ways. He had a complete inability to appreciate the
seriousness of what the consequences were going to be from his actions on January
28th.

[ know the [c]ourt’s reviewed the mitigation [package]. [Slipko’s] life touches on
all of the things that the courts consider when sentencing under youthfulness
components. Obviously[,] his age, his developmental maturity, his engagement in
risk behavior, his inability to appreciate consequences, his poor impulse control,
his educational deficiencies, his socioeconomic status, and obviously his lack of
parental support. All of those things contribute to the child that’s before this court,
and that are all factors that the courts indicate this court should consider when
imposing an appropriate sentence.

VRP (guilty plea and sentencing) at 30-31.

V. SENTENCING
Prior to imposing its sentence, the sentencing court acknowledged the difficulty of the case,
Okay. So[,] this is a terrible case from both sides. It’s two families that were
struggling with a lot of their own issues. People talk about drug use, and that there
is a drug system that’s being a victimless crime; that drugs should be legalized
because there are not real victims when we talk about drugs. This is a prime
example of how drugs lead to terrible consequences. These drug rip-off crimes are
becoming more and more common, and, typically, they end up with somebody
being shot and killed.

VRP (guilty plea and sentencing) at 34. The sentencing court also commented on the role that

parenting plays in these types of crimes, stating,
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Sixteen-year-olds shouldn’t be running around the street with guns. Seventeen-
year-olds shouldn’t be running around the streets with guns. As parents, we need
to do better, and as difficult as it [is] to police your child, you need to be policing
your child from both sides. Some families are ill-equipped to do that for their own
issues, their own history of abuse, their being victims, not really understanding.

VRP (guilty plea and sentencing) at 34. The sentencing court then tied its general comments to
Slipko’s particular environment and familial circumstances, observing,

Certainly[,] in [Slipko’s] family coming to America, having difficulties with
language. All of those [unintended] consequences that happen when you’re an
immigrant family, and the environment and the neighborhood where [Slipko] was
living. Ibelieve the psychological evaluation talks about [Slipko’s] brother having
a fight to get out of the building to go play on the street.

VRP (guilty plea and sentencing) at 34.
Thereafter, the sentencing court addressed Houston-Sconiers and its application to Slipko.
The sentencing court stated,

But we have a situation where two young people, ill-equipped to deal with
consequences, ill-equipped to understand the nature of their actions, and really to
appreciate the consequences. In the Houston-Sconiers case, which is a case in our
state, requires the [clourt to consider youthfulness, the ability to appreciate
consequences, the adolescent brain development, the level of maturity, all of those
things, and take that into consideration. A judge sentencing a youth is not bound
by what are the standard sentence ranges. Their hands are basically free to impose
any reasonable sentence that the law allows.

[Slipko] was the victim of a lot of violence in this family. He was the victim of
himself being abused and witnessing abuse. And the impact of domestic violence
on young children is significant. It does alter their brain chemistry. It setsthem up
for future drug use. It sets them up for school failure. It sets them up to becoming
victims themselves and/or perpetrators of crime.

VRP (guilty plea and sentencing) at 36-37.

The sentencing court then found that there were substantial and compelling reasons to grant

an exceptional sentence downward based on Slipko’s youth. The sentencing court noted,
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So I do find that there are substantial and compelling reasons to grant an exceptional
sentence downward in this case based upon the age of [Slipko] at the time of the
offense, the nature of the offense, his inability to appreciate the consequence of his
acts. The fact that he had limited school success. The psychological evaluation
indicates that he was performing below average [level] in terms of his intelligence.
Although he’s described to be a highly intelligent young man in terms of actual
testing, that didn’t come through in the testing, and that may be a product of the
language barrier at various times in his life.

VRP (guilty plea and sentencing) at 38.

However, the sentencing court ultimately did not accept the parties joint sentencing
recommendation that would release Slipko on his 25th birthday. The sentencing court stated,

But, on the other hand, I can’t ignore that there was a murder that was committed

here. I can’t ignore the fact that two people were shot at. And if he were to be

sentenced a straight-up adult offender, he would be looking at 360 months roughly

plus the two consecutive counts of another 180 months with 15 years of flat time

for the firearm enhancements.

I appreciate the work that went into this and the attempt at resolution. But as I said

at the beginning, I’'m not bound by an agreed sentence recommendation. I can’t

ignore the fact that [S.K.] lost his life, and two other people were shot at and could

have been killed, and the baby could have been a victim of this as well.

VRP (guilty plea and sentencing) at 38-39.

The sentencing court still imposed an exceptional downward sentence, but imposed a total
confinement of 216 months (18 years), including all enhancements running concurrently.* The
sentencing court also imposed 36 months of community custody upon release.

The sentencing court summed up by stating,

There is a benefit to keeping [Slipko] in the juvenile system as long as possible, but

I also think that for a murder conviction, first degree murder conviction along with

the assault in the first degree conviction, sending a message that a nine-year
sentence is appropriate is the wrong message. I just can’t do that to other people

4 The judgment and sentence imposed 193 months for each count of assault, but the sentencing
court orally stated that it imposed 123 months on each assault count.
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out there and other people that I will sentence in the future for similar type

behaviors.

VRP (guilty plea and sentencing) at 39-40. The sentencing court concluded by encouraging Slipko
to take advantage of the educational programs and vocational training at the “Juvenile
Rehabilitation Administration” (JRA) to reduce the likelihood of him returning to criminal
behavior upon his release.

The sentencing court also reduced its sentencing decision to written findings of fact and
conclusions of law. The written document acknowledged that the sentencing court had considered
all arguments from both parties and all written reports presented. The written findings included
the following;

4. [T]he defendant’s development maturity, his vulnerability to peer pressure, his

inability to foresee the consequences of his actions, his self-regulation deficits, his

poor impulse control, and overall brain development are further substantial and

compelling reasons justifying an exceptional sentence, as recognized by higher

[c]ourts.

S. [J]ustice is best served by the imposition of an exceptional sentence based on

the defendant’s family and living situation at the time of the incident, his

educational circumstances at the time of the incident, and his use of drugs around
the time of the incident.

8. Because of the presence of the above mitigating factors, and considering the
purpose of the [SRA], and considering youthfulness and other factors identified by
the reviewing [c]ourts, a sentence within the standard range is not [an] appropriate
sentence. An exceptional sentence below the standard range is appropriate.

CP at 55-56.

Slipko appeals his sentence.

10
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ANALYSIS

Slipko appeals, making several arguments. First, Slipko argues the sentencing court failed
to meaningfully consider the mitigating factors of youth when it imposed his exceptional mitigated
sentence. Second, Slipko argues that the sentencing court did not sentence him commensurate
with the culpability of a child when it presumptively applied the adult SRA standards. Third,
Slipko claims that that the judgment and sentence erroneously included discretionary supervision
fees, a DNA fee, and a VPA. And fourth, Slipko argues that we should remand to correct a
scrivener’s error in the judgment and sentence. Each argument will be addressed in turn.’
I. YOUTH AS A MITIGATING FACTOR

Slipko argues that the sentencing court failed to meaningfully consider the mitigating
factors of youth when it imposed his exceptional mitigated sentence. We disagree.
A. LEGAL PRINCIPLES

“[C]hildren are different from adults” for sentencing purposes. State v. Houston-Sconiers,
188 Wn.2d 1, 18, 391 P.3d 409 (2017). Although the sentencing court has broad discretion to
impose an appropriate sentence, it also must ensure that proper consideration is given to mitigating
qualities of youth. Id. at 21; see also In re Pers. Restraint of Forcha-Williams, 200 Wn.2d 581,
596, 520 P.3d 939 (2022) (sentencing courts may exercise discretion to sentence below adult
standard range based on juvenile’s diminished culpability). We review sentencing decisions for

an abuse of discretion. State v. Delbosque, 195 Wn.2d 106, 116, 456 P.3d 806 (2020).

> Slipko also argues that, if remanded, this case should be heard before a different judicial officer
because the sentencing judge was biased. Whether or not there is any merit to Slipko’s argument,

it is moot. As Slipko concedes in his reply brief, the particular judicial officer has retired from the
bench.

11
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Houston-Sconiers requires sentencing courts to consider factors when sentencing any
juvenile in adult court, including: (1) the mitigating circumstances of youth, including the
juvenile’s ““ ‘immaturity, impetuosity, and failure to appreciate risks and consequences,’ ” (2) the
juvenile’s environment and family circumstances, (3) their participation in the crime and the
possible effects of familial and peer pressure, (4) “how youth impacted any legal defense,” and (5)
“any factors suggesting that the child might be successfully rehabilitated.” Houston-Sconiers,
188 Wn.2d at 23 (quoting Miller v. Alabama, 567 U.S. 460, 477, 132 S. Ct. 2455, 183 L. Ed. 2d
407 (2012)).

Meaningful consideration of the Houston-Sconiers factors requires courts to do more than
merely recite the differences between juveniles and adults. Delbosque, 195 Wn.2d at 121. The
court must meaningfully consider the differences between juveniles and adults, including * “how
those differences apply to the facts of the case.” ” Id. (quoting State v. Ramos, 187 Wn.2d 420,
434-35, 387 P.3d 650 (2017)). Courts “must ‘receive and consider relevant mitigation evidence
bearing on the circumstances of the offense and the culpability of the offender . ...’ ” Id (quoting
Ramos, 187 Wn.2d at 443). This can include expert and lay testimony. /d.

Age does not automatically entitle every juvenile defendant to an exceptional downward
sentence. State v. Anderson, 200 Wn.2d 266, 285, 516 P.3d 1213 (2022). The juvenile defendant
has the burden of proving by a preponderance of the evidence that there are substantial and
compelling reasons warranting an exceptional sentence below the standard range. Ramos,
187 Wn.2d at 434. A juvenile “must show that their immaturity, impetuosity, or failure to
appreciate risks and consequences—characteristics of youth that suggest a juvenile offender may

be less culpable than an adult offender—contributed to the commission of their crime.” Anderson,

12
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200 Wn.2d at 285. A sentencing court is not required to impose an exceptional sentence below
the standard range if it considers the qualities of youth at sentencing and determines that a standard
range is appropriate. See Houston-Sconiers, 188 Wn.2d at 21. And while the sentencing court
must focus on the mitigating qualities of youth, they must bear in mind the facts of the particular
case, including those that counsel in favor of punishment. Anderson, 200 Wn.2d at 286.

B. APPLICATION

Slipko argues that the sentencing court failed to meaningfully consider the mitigating
factors of youth as applied to him and did not thoroughly explain its reasoning. Slipko further
claims that the sentencing court imposed its sentence based on broad generalizations and personal
opinions and decided to make an example out of Slipko. Slipko’s claims are unpersuasive.

Here, the sentencing court spoke at length about the mitigating qualities of youth and
Slipko’s particular circumstances both at the declination hearing and, later that same day, at the
sentencing hearing. The sentencing court considered and spoke about Slipko’s mitigation package,
his psychological evaluation, presentations from the parties and family members, and the joint
sentencing recommendation.

All of the Houston-Sconiers tactors were folded into the sentencing court’s considerations.
As to the first factor, the mitigating circumstances of youth, the sentencing court recognized that
Slipko was not prepared to understand the nature of his actions and their consequences. The
sentencing court noted that it was also required to consider adolescent brain development, the level

29

of maturity, and “all of those things.” VRP (guilty plea and sentencing) at 37. The sentencing
court also stated that being a victim of, and witnessing, violence and abuse, alters a young child’s

brain chemistry.
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As to the second factor, the juvenile’s environment and family circumstances, the
sentencing court discussed at length Slipko being a victim of violence in his family home and
noted that young children who are victims of domestic violence are set up to become perpetrators
of crime. The sentencing court also heard from Slipko’s counsel who explained that Slipko was
an immigrant, had a single mother who did not supervise him, and he did not attend school. And
the sentencing court further recognized that these issues likely contributed to Slipko’s limited
success in school. The sentencing court said the evaluation showed that Slipko performed below
average in testing (perhaps due to a language barrier) despite also describing him as a highly
intelligent young man.

As to the third factor, the juvenile’s participation in the crime and the effect of any family
or peer pressures, the sentencing court discussed Slipko’s participation in a drug rip-off crime that
resulted in a murder and two additional people being shot at. Moreover, the sentencing court also
found in its written findings that Slipko’s vulnerability to peer pressure was one of several further
substantial and compelling reasons justifying an exceptional sentence.

As to the fourth and fifth factors, how youth impacted any legal defense and any factors
suggesting that the child might be rehabilitated, the sentencing court reviewed the mitigation
package, including the psychological evaluation, and heard extensive evidence about Slipko and
his potential for rehabilitation. For example, the psychologist’s report noted that Slipko posed a
“moderate-to-high risk of future violence” but that there were “good prospects of rehabilitation”
in the juvenile justice system. CP at 308, 310. The State argued at the declination hearing that
there was “some hope and optimism” for Slipko. VRP (declination hearing) at 17. Slipko, through

his counsel, also expressed his regret for his actions and the pain and suffering he caused the
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victim’s family and wanted to take responsibility. And the sentencing court based, at least in part,
its decision at the declination hearing on trying to maximize Slipko’s development of skills that
would help him “survive in the adult world.” VRP (declination hearing) at 27. The sentencing
court also directly tied Slipko’s extensive exposure to family violence to an alteration of brain
chemistry that could set him up for future failures with school, drug use, and being a future victim
or perpetrator of crime. Finally, after imposing its sentence, the sentencing court also told Slipko
that it hoped that he took advantage of the educational programs and vocational training while in
the JRA to help avoid the possibility of him returning to criminal behaviors.

After considering the evidence relevant to the Houston-Sconiers’ factors, the sentencing
court agreed that an exceptional sentence downward was appropriate. As the sentencing court
wrote in his written findings,

[TThe defendant’s development maturity, his vulnerability to peer pressure, his

inability to foresee the consequences of his actions, his self-regulation deficits, his

poor impulse control, and overall brain development are further substantial and

compelling reasons justifying an exceptional sentence, as recognized by higher

[c]ourts.

CP at 55. Nevertheless, the sentencing court rejected the joint recommendation of the parties,

explaining that it could not ignore the fact that the victim lost his life and two other people were

shot at and could have been killed.®

® The 216 month sentence imposed by the sentencing court was still significantly lower than the
standard range of 606 to 742 months.

15



No. 56529-3-11

Still, Slipko challenges the sufficiency of the sentencing court’s consideration of the
Houston-Sconiers factors. He argues that the sentencing court engaged in mere generalizations of
how domestic violence might potentially impact a child and did not evaluate Slipko’s particular
circumstances. He complains the sentencing court expressed its own personal opinion about the
problematic nature of legalizing drugs, absent parents, and children having guns. Slipko contends
that the sentencing court’s generalizations and opinions had little to do with his circumstances and
how they mitigated his culpability.

Slipko asks too much. Although it is true that the sentencing court made general
observations about drugs and parenting, when reviewed as a whole, the sentencing court clearly
considered how Slipko’s youth may have impacted his criminal behavior. The sentencing court
did more than recite the differences between juveniles and adults. See Delbosque, 195 Wn.2d at
121. Instead, by recounting the events of the evening, Slipko’s history as a victim of domestic
abuse and violence, his absent mother, his background as an immigrant with a potential language
barrier, his limited school success, and facts gleaned from his psychologist’s evaluation, the
sentencing court tied the Houston-Sconiers factors to the circumstances of the crime and Slipko’s
life experiences.

Sentencing courts have absolute discretion to impose whatever sentence they deem
appropriate so long as they meaningfully consider youth at sentencing. Houston-Sconiers, 188
Wn.2d at 9, 21, 23. Here, the end result from the sentencing court’s consideration of Slipko’s
youth was an exceptional mitigated sentence, just not one requested by the parties. Although
Slipko takes issue with the court’s ruling, his criticisms ultimately go to the decision the court

reached rather than the manner in which the court exercised its discretion. Even if we disagreed
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with the sentencing court’s decision ourselves, our inquiry on appeal is not whether we agree with
the judgment of the sentencing court, but whether the sentencing court erred in exercising its
discretion. Viewed as a whole, we conclude that the sentencing court met its obligation to
meaningfully consider the mitigating qualities of youth and, thus, did not abuse its discretion when
it imposed its exceptional sentence in this case.
II. PRESUMPTIVE APPLICATION OF JJA STANDARDS

Slipko next argues the sentencing court erred by presumptively applying the adult SRA
standards because the SRA does not account for his diminished culpability and capacity for
rehabilitation. He argues that article L, section 14 of our state constitution, and specifically, the
prohibition against cruel punishment, categorically bars the presumptive application of adult
sentencing standards to children whose crimes are mitigated by youth and that we should
presumptively apply the JJA. Slipko contends that, instead of the SRA, the JJA should be
presumptively applied because it recognizes a child’s diminished culpability and gives children
greater opportunities for redemption and rehabilitation than the criminal justice system does for
adults.” We disagree.

Slipko’s argument that the application of the SRA to juvenile offenders in adult court
violates article I, section 14’s prohibition against cruel punishment is unpersuasive. In the first

place, courts sentencing juveniles in adult court are not bound by the SRA ranges in the same way

7 The JJA provides completely different—and far lower—sentencing ranges than the SRA for
offenders in juvenile court. RCW 13.40.0357. As observed by the dissenting opinion in State v.
Gregg, “Our juvenile justice system . . . gives children far more opportunities for redemption and
rehabilitation than our criminal justice system offers to adults.” 196 Wn.2d 473, 486, 474 P.3d
539 (2020) (Gonzélez, J., dissenting).
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as when sentencing adults. Sentencing courts possess “absolute discretion to depart as far as they
want below otherwise applicable SRA ranges and/or sentencing enhancements when sentencing
Juveniles in adult court, regardless of how the juvenile got there.” Houston-Sconiers, 188 Wn.2d
at 9. This discretion is actually broader than Slipko’s requested result of presumptively applying
the JJA. Said another way, adopting Slipko’s argument would actually infringe upon the absolute
discretion that Houston-Sconiers bestowed upon sentencing courts to depart as far as they want
below the applicable SRA ranges when sentencing juveniles in adult court and youth is found to
be a mitigating factor.

But more importantly, adopting Slipko’s argument would require us to declare the SRA
unconstitutional in a manner that exceeds the boundaries of current jurisprudence from our
Supreme Court. Although children are different under the Eighth Amendment to the United States
Constitution for sentencing purposes, no Washington case has held that using the SRA when
sentencing juveniles in adult court violates our state constitution. Indeed, recent cases from our
Supreme Court have carefully cabined the exceptions to the SRA in juvenile sentencing. For
example, in State v. Gregg, our Supreme Court was asked to declare that juvenile sentencing must
start with a general presumption that a mitigated sentence is required unless the State proves
otherwise. 196 Wn.2d 473, 482, 474 P.3d 539 (2020). The Gregg Court rejected that invitation
stating,

Without explicitly stating as much, Gregg asks this court to rewrite the SRA and

declare standard range sentences to be exceptional sentences when applied to

juveniles. To reach this result, we would not only need to declare the SRA structure
partially unconstitutional but we would also need to overrule some of our cases.

We disagree with the arguments made by Gregg, and he has not shown that such
relief is appropriate in this case.
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Id. at 482-83. And in State v. Anderson, the court explained that article I, section 14’s categorical
bar on the imposition of life without parole or release sentences on juveniles whose crimes reflect
youthful immaturity did not extend to a term-of-years sentence despite the imposition of a 61-year
sentence in that case because, in part, judicial discretion provided the necessary protection against
cruel punishments. 200 Wn.2d at 272, 283-84.%

Here, Slipko asks us to extend article L, section 14°s invalidation of the SRA well beyond
the lines drawn by our Supreme Court. Similar to the defendant in the Gregg case, Slipko
essentially asks us to rewrite the SRA by having sentencing courts presumptively apply the JJA to
juveniles being sentenced in adult court where youth has already been found to be a mitigating
factor. Slipko provides no persuasive reason for us to take this unprecedented step in the face of
our Supreme Court’s recent decisions. See Gregg, 196 Wn.2d at 482-83; Anderson, 200 Wn.2d at
283-85; see also 1000 Virginia Ltd. P’ship v. Vertecs Corp., 158 Wn.2d 566, 590, 146 P.3d

423 (2006) (the court of appeals is bound to follow precedent established by our Supreme Court).
This is especially true given that presumptive application of the JJA to offienders where youth is a

mitigating factor is unnecessary—sentencing courts already have complete discretion in

8 Slipko appears to urge the use of a categorial bar framework to evaluate his article I, section 14
argument. But he offers no analysis or explanation of how he proposes to apply that two-pronged
framework. See Gregg, 196 Wn.2d at 481 (under the categorical bar analysis, “we first consider
‘whether there is objective indicia of a national consensus against the sentencing practice at issue,’
then the court applies its own independent judgment to determine whether the practice is
unconstitutional based on precedent from our cases and the court’s own understanding and
interpretation of article I, section 14.” (quoting State v. Bassett, 192 Wn.2d 67, 83, 428 P.3d 343
(2018))).
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sentencing juveniles under Houston-Sconiers where youth is a mitigating factor.” 188 Wn.2d at
9. Accordingly, we reject Slipko’s request for an expansion of the current law.!” In sum, we hold
that article I, section 14 does not require presumptive application of the JJA when sentencing
juveniles in adult court.
III. IMPOSITION OF LEGAL FINANCIAL OBLIGATIONS

Slipko argues that the judgment and sentence erroneously included discretionary
supervision fees and those fees are no longer authorized by statute, and therefore, we should
remand to strike these fees from his judgment and sentence. He also argues in his reply brief that
because of recent legislative changes, we should remand to strike the VPA and the DNA collection

fee.

? Slipko takes issue with this broad discretion, contending that it leads to unfair results because
such discretion is subject to the sentencing court’s “ ‘imprecise and subjective judgments’  about
a child’s culpability. Br. of Appellant at 41 (quoting Bassett, 192 Wn.2d at 89). But Slipko fails
to persuasively show that broad discretion, appropriately exercised, is meaningfully altered by any

reference to the adult SRA standards by the sentencing court.

Indeed, we reject Slipko’s suggestion that there is a presumptive application of the SRA when
youth are sentenced in adult court. The SRA standard sentencing ranges serve as a “starting point”
for the sentencing of juveniles. Forcha-Williams, 200 Wn.2d at 596. But this is different than a
“presumptive application” of the SRA ranges. Br. of Appellant at 33. As noted above, trial courts
have full discretion to impose any sentence below the standard range if the offender has diminished
culpability based on youth. Forcha-Williams, 200 Wn.2d at 597; Houston-Sconiers, 188 Wn.2d
at 21. This could include a sentence crafted to be within the JJA sentencing ranges or even a
sentence with no prison time at all.

10 The State argues that Slipko waived the application of the JJA when he agreed to adult
jurisdiction at the declination hearing, citing State v. Saenz, 175 Wn.2d 167, 174, 283 P.3d 1094
(2012) (*When a juvenile waives juvenile court jurisdiction he or she also waives the increased
protections of the juvenile justice system, exiting a system designed to rehabilitate and entering a
system designed to punish.”). Because we decide that article I, section 14 does not require
presumptive application of the JJA as urged by Slipko, we do not address this argument.
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The State concedes that the case should be remanded to strike the supervision fees. We
accept the State’s concession regarding the supervision fees and remand to the sentencing court to
strike the fees related to community custody supervision from the judgment and sentence.

As for the DNA collection fee, until very recently, a court was required to impose such a
collection fee unless the defendant’s DNA was previously collected as a result of a prior
conviction. Former RCW 43.43.7541 (2018). But in 2023, the legislature eliminated this
requirement. LAWS OF 2023, ch. 449, § 4. And the court must waive any DNA collection
previously imposed, on the defendant’s motion. RCW 43.43.7541(2). Like the community
custody supervision fees, we remand to the sentencing court to strike the DNA collection fee from
the judgment and sentence.

Recent legislative changes have also affected the VPA. Previously, the law imposed a
VPA of $500 on any person found convicted of one or more convictions of a felony or gross
misdemeanor in the superior court. Former RCW 7.68.035 (2018). But in the 2023 session, the
legislature changed the law to prohibit the imposition of the VPA on indigent defendants. LAWS
OF 2023, ch. 449, § 1; RCW 7.68.035(4). The new law also requires trial courts to waive any VPA
imposed prior to the effective date of the amendment if the offiender is indigent, on the offender’s
motion. LAWS OF 2023, ch. 449, § 1; RCW 7.68.035(5)(b). Indigency, in the context of the VPA,
is defined by RCW 10.01.160(3). This change took effiect on July 1, 2023, but applies to Slipko
because his appeal was pending at the time. LAWS OF 2023, ch. 449; State v. Ellis, _ Wn. App.
2d . 530P.3d 1048, 1057-58 (2023) (the legislature’s VPA amendment applied to the defendant

because the case was still on direct appeal).
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The sentencing court mentioned Slipko’s indigency at the sentencing hearing when it stated
it was imposing “[n]o other costs [beyond the VPA and DNA collection fee] as he’s indigent.”
VRP (guilty plea and sentencing) at 42. However, because it is unclear whether the sentencing
court found Slipko indigent as defined in RCW 10.01.160(3), we remand for the sentencing court
to make this determination and to reconsider imposition of the VPA.

IV. SCRIVENER’S ERROR

Slipko argues that we should remand to correct a scrivener’s error in the judgment and
sentence. At sentencing, the court orally ordered Slipko to serve 123 months for each assault
count, concurrent with the term of incarceration for the murder count. However, the judgment and
sentence imposed 193 months for each count of assault. The State concedes the error and agrees
that remand is appropriate. We accept the State’s concession and remand to correct the scrivener’s
error.

CONCLUSION

We affirm the trial court’s exceptional sentence. However, we remand to strike the
discretionary supervision fees, the DNA collection fee, and to correct the scrivener’s error in the
judgment and sentence. We also remand for the superior court to determine Slipko’s indigency

and, following this determination, reconsider the imposition of the VPA.
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A majority of the panel having determined that this opinion will not be printed in the
Washington Appellate Reports, but will be filed for public record in accordance with RCW 2.06.040,

1t is so ordered.

We concur:
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